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RECOVMENDED ORDER

On Decenber 17, 2003, an administrative hearing in this
case was held in Tanpa, Florida, before WIlliamF. Quattlebaum
Admi ni strative Law Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: John M Iriye, Esquire
Department of Financial Services
Di vi sion of Wrkers' Conpensation
200 East Gaines Street
Tal | ahassee, Florida 32399-4229

For Respondent: Joseph E. Launikitis, Esquire
Ful | er, Hol sonback, Bivins & Mll oy
400 North Ashley Drive, Suite 1500
Tanpa, Florida 33602

STATEMENT OF THE | SSUES

The issues in the case are whether the Respondent was

required to carry workers' conpensation coverage for certain



i ndi viduals, and, if so, whether the Petitioner correctly
assessed a penalty agai nst the Respondent.

PRELI M NARY STATEMENT

By Stop Work and Penalty Assessnent Order dated
Septenber 22, 2003, the Departnent of Financial Services,

Di vision of Wirkers' Conpensation (Petitioner), assessed a
penal ty agai nst Retrospec Painting & Reconstruction, Inc.
(Respondent). Based on information provided by the Respondent,
the Petitioner entered an Anended Stop Wirk and Penalty
Assessnent Order on Septenber 30, 2003.

The anmended order proposed a penalty based on work
performed by two entities, one identified as "Mauro Makawachi
d/b/a MM & JP Painting" and the other identified as "Julio
Macahut chy d/ b/a Rai nbow Painting."

The Respondent filed a Petition for Formal Hearing. The
Respondent's petition was forwarded to the Division of
Admi ni strative Hearings, which schedul ed and conducted the
pr oceedi ng.

The Respondent's Petition for Formal Hearing identified
obj ections only to the allegations related to "Mauro Makawachi
d/b/a MM & JP Painting.” Additionally, in its response to
Petitioner's request for adm ssions related to "Julio Macahut chy
d/ b/ a Rai nbow Pai nting,"” the Respondent asserted that such

i ssues were outside the Respondent's petition for hearing.



At the comrencenent of the hearing, the Respondent noved to
anmend its Petition for Formal Hearing to include issues rel ated
to "Julio Macahutchy d/b/a Rai nbow Painting." The Petitioner
objected to the notion. The notion was denied. Accordingly,
this Recommended Order addresses only the allegations involving
"Maur o Makawachi d/b/a MM & JP Painting" and the rel ated
penal ti es.

At the hearing, the Petitioner presented the testinony of
two witnesses, and had Exhibits nunbered 1 through 12 admtted
into evidence. The Respondent presented the testinony of one
wi tness, and had Exhibits nunbered 1 through 3 admtted into
evi dence.

The one-vol une Transcript of the hearing was filed on
January 8, 2004. The Petitioner filed a Proposed Reconmended
Order on January 20, 2004. The Respondent filed a Proposed
Recommended Order on January 21, 2004.

FI NDI NGS OF FACT

1. On Septenber 18, 2003, Tracy Gl bert, an inspector
enpl oyed by the Petitioner, visited a residential construction
worksite | ocated at 3109 West Sunset Drive, Tanpa, Florida.

2. At the tinme of her visit, Ms. Glbert saw three
unidentified nen painting the interior of a two-story residence.
The men were wearing t-shirts bearing the Respondent's name and

a tel ephone nunber. She attenpted to speak to the nen, but none



spoke English, and Ms. G | bert was unable to conmunicate with
them M. Glbert attenpted to obtain information froma fourth
uni dentified man who arrived at the construction site while she
was present, but the evidence fails to establish that any

rel evant information was obtai ned.

3. Ms. Glbert then located the construction site permt
board, and as she exam ned the board, a fifth unidentified man
wearing a t-shirt bearing the Respondent's nane and a tel ephone
nunmber, wal ked up to her and gave her a business card with the
Respondent's information on it.

4. M. Glbert called the tel ephone nunber printed on the
t-shirts and business card and | eft a nessage. Wthin a few
mnutes, Richard T. Killamreturned her call.

5. M. Killamis the owner and operator of the Respondent.
Ms. Glbert advised M. Killam of what she had seen. M. Killam
advised Ms. G lbert that the individuals she had seen were not
hi s enpl oyees, and stated that they were enployed by an
i ndi vidual identified as Mauro Makawachi (Mauro) to whomthe job
was "subcontracted.”™ M. Killam provided a tel ephone nunber to
Ms. G lbert, which he identified as that of Mauro.

6. The Respondent contracts wi th general contractors for
pai nting jobs at various construction sites. In situations
where additional |abor is required, including the one at issue

in this proceedi ng, the Respondent has on occasion hired Mauro



to work on those jobs. The evidence fails to establish the
exi stence of any witten contract between M. Killam and Mauro
related to the worksite at issue in this proceeding.

7. M. Glbert called the tel ephone nunber provided by M.
Killamand had a brief conversation with the individual
identified as Mauro, but apparently obtained no information
regarding the situation during the conversation and has since
been unable to establish further contact with Muro.

8. Although it is reasonable to presune that the
uni dentified persons observed at the worksite by Ms. G| bert
were being paid for their work, there is no evidence that the
Respondent enpl oyed or paid the unidentified persons.

9. M. Killamtestified that he had arranged for the work
at the jobsite to be performed by Mauro. It is reasonable to
infer that the unidentified persons observed painting at the
worksite by Ms. G lbert were there at the direction of Mauro and
woul d have been pai d by Mauro.

10. The Respondent asserts that Mauro is an i ndependent
contractor for whomthe Respondent is under no obligation to
obt ai n workers' conpensation insurance coverage. M. Killam
provided to Ms. Gl bert an affidavit of "independent contractor”
status and a certificate of insurance both allegedly provided to

hi m by Maur o.



11. The evidence fails to establish that Mauro's affidavit
reflected the actual terns of his work on behalf of the
Respondent .

12. Mauro's affidavit of independent contractor status
i ndicates that Mauro incurred the "principle [sic] expenses
related to the services or work" that Mauro performed for the
Respondent. M. Killamtestified that the primry expenses of a
pai nti ng business are paint and | abor. There is no credible
evi dence that Mauro nmintai ned a separate business with his own
materials. The Respondent paid for the paint used at the
wor ksi t e.

13. The affidavit indicates that Mauro held or had applied
for a federal enployer identification nunber. There is no
credi bl e evidence that Mauro held or has applied for a federal
enpl oyer identification nunber.

14. The affidavit indicates that Mauro performed specific
amounts of work for specific amounts of noney. There is no
credi bl e evidence that Mauro was paid on a conmm ssion or per-job
conpetitive bid basis by the Respondent. The Respondent paid
Mauro on a regular basis for | abor perforned during the pay
peri od.

15. Mauro's certificate of insurance identified the
insurer as "Aries Insurance Conpany." M. G| bert determ ned

that Aries Insurance Conpany had stopped witing business prior



to the date of issuance on the certificate of insurance provided
by the Respondent to the Petitioner, and, therefore, the
Certificate of Insurance was invalid.

16. The Respondent |eased sone enpl oyees from Progressive
Enpl oyer Services, which provided workers' conpensation
i nsurance for | eased enpl oyees. Mauro was not a | eased
enpl oyee.

17. There is no evidence that Mauro or the unidentified
wor kers observed by Ms. Gl bert were exenpt from workers
conpensati on requirenents.

18. The evidence establishes that the Respondent failed to
provi de workers' conpensation coverage for Mauro. There is no
evidence that the unidentified workers observed by Ms. G| bert
were provided with workers' conpensation coverage by anyone.

19. Based on the payroll records provided to Ms. G bert
by the Respondent, Ms. G lbert calculated the total anmount of
penalty directly attributable to paynents by the Respondent to
Mauro as $13, 049. 45.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceeding. 8§ 120.57(1), Fla. Stat. (2003).

21. The Petitioner has the burden of establishing by a

preponder ance of the evidence that an enpl oyer has viol ated



requi rements to provi de workers' conpensation coverage and that
t he proposed penalty assessnent is correct. 1In this case, the
burden has been net.

22. Every enployer is required to secure workers'
conpensation coverage for enployees. 88 440.10(1)(a) and
440.38, Fla. Stat. (2002).

23. The Respondent is an "enployer"” as defined by
Section 440.02(16), Florida Statutes (2002).

24. The Respondent asserts that Mauro was an "independent
contractor”™ for whomthe Respondent was not required to provide
cover age because the Respondent obtained an affidavit and a
certificate of insurance from Mauro. The evidence fails to
establish that Mauro was an independent contractor. Section
440.10(1)(g), Florida Statutes (2002), provides as foll ows:

(g) For purposes of this section, a person
is conclusively presuned to be an
i ndependent contractor if:
1. The independent contractor provides the
general contractor wth an affidavit stating
that he or she neets all the requirenments of
s. 440.02; and
2. The independent contractor provides the
general contractor with a valid certificate
of workers' conpensation insurance or a
valid certificate of exenption issued by the
depart nent .

25. The evidence fails to establish that the certificate

of insurance received by the Respondent was valid at the tine he

received it. The Respondent's assertion that he was unaware



that Aries Insurance Conpany did not wite workers' conpensation
coverage is immterial.

26. The evidence further fails to establish that Mauro was
an i ndependent contractor pursuant to Section 440.02(15),
Florida Statutes (2002), which provides in relevant part as
fol | ows:

(15)(a) "Enployee" neans any person engaged
in any enploynent under any appoi ntnment or
contract of hire or apprenticeship, express
or inplied, oral or witten, whether
lawful ly or unlawfully enpl oyed, and
includes, but is not limted to, aliens and
m nors.

(c)1. "Enployee" includes a sole proprietor
or a partner who devotes full tinme to the
proprietorship or partnership and, except as
provided in this paragraph, elects to be
included in the definition of enployee by
filing notice thereof as provided in s.
440.05. Partners or sole proprietors
actively engaged in the construction

i ndustry are consi dered enpl oyees unl ess
they elect to be excluded fromthe
definition of enployee by filing witten
notice of the election with the departnent
as provided in s. 440.05. However, no nore
than three partners in a partnership that is
actively engaged in the construction

i ndustry may el ect to be excluded. A sole
proprietor or partner who is actively
engaged in the construction industry and who
el ects to be exenpt fromthis chapter by
filing a witten notice of the election with
the departnent as provided in s. 440.05 is
not an enpl oyee. For purposes of this
chapter, an independent contractor is an
enpl oyee unl ess he or she neets all of the
conditions set forth in subparagraph (d)L1.



2. Notw thstandi ng the provisions of
subparagraph 1., the term "enpl oyee"

i ncludes a sole proprietor or partner
actively engaged in the construction
industry with respect to any commerci al

buil ding project estimated to be val ued at
$250, 000 or greater. Any exenption obtained
is not applicable, with respect to work
perfornmed at such a commercial building

proj ect.

(d) "Enployee" does not include:
1. An independent contractor, if:

a. The independent contractor maintains a
separate business with his or her own work
facility, truck, equipnment, materials, or
sim | ar acconmodati ons;

b. The independent contractor holds or has
applied for a federal enployer
identification nunber, unless the

i ndependent contractor is a sole proprietor
who is not required to obtain a federa

enpl oyer identification nunber under state
or federal requirenents;

c. The independent contractor perforns or
agrees to perform specific services or work
for specific amounts of noney and controls
t he means of perform ng the services or
wor K;

d. The independent contractor incurs the
princi pal expenses related to the service or
work that he or she perforns or agrees to
perform

e. The independent contractor is

responsi ble for the satisfactory conpl etion
of work or services that he or she perforns
or agrees to performand is or could be held
liable for a failure to conplete the work or
servi ces;

10



f. The independent contractor receives
conpensation for work or services perforned
for a comm ssion or on a per-job or
conpetitive-bid basis and not on any ot her
basi s;

g. The independent contractor may realize a
profit or suffer a loss in connection with
perform ng work or services;

h. The independent contractor has
continuing or recurring business liabilities
or obligations; and

i. The success or failure of the

i ndependent contractor's busi ness depends on
the rel ationship of business receipts to
expendi t ures.

However, the determ nation as to whether an
i ndi vidual included in the Standard

I ndustrial Cassification Manual of 1987,

| ndustry Nunbers 0711, 0721, 0722, 0751,
0761, 0762, 0781, 0782, 0783, 0811, 0831,
0851, 2411, 2421, 2435, 2436, 2448, or 2449,
or a newspaper delivery person, is an

i ndependent contractor is governed not by
the criteria in this paragraph but by
comon- | aw princi pl es, giving due
consideration to the business activity of
the individual. Notw thstanding the

provi sions of this paragraph or any ot her
provision of this chapter, with respect to
any conmercial building project estinated to
be val ued at $250, 000 or greater, a person
who is actively engaged in the construction
industry is not an independent contractor
and is either an enpl oyer or an enpl oyee who
may not be exenpt fromthe coverage

requi rements of this chapter. (enphasis
suppl i ed)

27. The facts fail to establish that Mauro neets the

requi rements set forth at Section 440.02(15)(d), Florida
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Statutes (2002), which could establish Mauro's status as an
i ndependent contractor.

28. Based on the preponderance of the evidence including
t he Respondent's records and testinony, Mauro neets the
definition of "enployee" set forth at Section 440.02(15)(a),
Fl orida Statutes (2002).

29. The Petitioner assessed a penalty against the
Respondent based on the provisions of Section 440.107, Florida
Statutes (2002), which in relevant part provides as foll ows:

(5) \Wenever the departnment determ nes that
an enployer who is required to secure the
paynment to his or her enpl oyees of the
conpensation provided for by this chapter
has failed to do so, such failure shall be
deened an i nmmedi ate serious danger to public
heal th, safety, or welfare sufficient to
justify service by the departnent of a stop-
wor k order on the enployer, requiring the
cessation of all business operations at the
pl ace of enploynent or job site. If the

di vi si on makes such a determ nation, the

di vision shall issue a stop-work order
within 72 hours. The order shall take
effect upon the date of service upon the
enpl oyer, unless the enployer provides

evi dence satisfactory to the departnent of
havi ng secured any necessary insurance or
self-insurance and pays a civil penalty to
t he department, to be deposited by the
departnment into the Wrkers' Conpensation
Adm ni stration Trust Fund, in the anount of
$100 per day for each day the enpl oyer was
not in conpliance with this chapter.

* * *

(7) In addition to any penalty, stop-work
order, or injunction, the departnent shal

12



assess agai nst any enployer, who has fail ed
to secure the paynent of conpensation as
required by this chapter, a penalty in the
fol |l owi ng anount:

(a) An amount equal to at |east the anobunt
that the enpl oyer woul d have paid or up to
twi ce the anount the enpl oyer woul d have
paid during periods it illegally failed to
secure paynment of conpensation in the
precedi ng 3-year period based on the

enpl oyer's payroll during the preceding 3-
year period; or

(b) One thousand doll ars, whichever is
greater.

30. The Respondent asserts that any penalty inposed nust
be limted by operation of Section 440.10(1)(f), Florida
Statutes (2002), which in relevant part provides as foll ows:

I f an enployer fails to secure conpensation
as required by this chapter, the departnent
may assess agai nst the enpl oyer a penalty
not to exceed $5,000 for each enpl oyee of
that enployer who is classified by the

enpl oyer as an i ndependent contractor but
who is found by the departnment to not neet
the criteria for an independent contractor
that are set forth in s. 440.02. The
departnment shall adopt rules to adm nister
t he provisions of this paragraph.

31. The Petitioner has adopted Florida Adm nistrative Code
Rul e 69L-6.018 which provides as follows:

69L-6.018 M sclassification of Enpl oyees as
| ndependent Contractors.

(1) An enployer who fails to secure
conpensation as required by Sections

440. 10(1) and 440.38(1), F.S., for each

enpl oyee cl assified by the enployer as an

i ndependent contractor but who does not neet
the criteria of an independent contractor

13



specified in Section 440.02, F.S., shall be
assessed a penalty in the foll ow ng anount:
(a) $2,500 per msclassified enployee for
the first two msclassified enpl oyees per
site; and

(b) $5,000 per msclassified enpl oyee after
the first two msclassified enpl oyees per
site.

(2) The Division shall determ ne that an
enpl oyer has m scl assified an enpl oyee as an
i ndependent contractor if:

(a) The enployer in any way reports that a
wor ker who is an enpl oyee pursuant to
Section 440.02(15), F.S., is an independent
contractor;

(b) The enpl oyer maintains records
identifying the worker as an i ndependent
contractor; or

(c) The enployer holds out the enployee as
an i ndependent contractor for federal tax
pur poses.

32. In this case, the Respondent reported Mauro as an
i ndependent contractor, although Mauro was in fact an enpl oyee
pursuant to Section 440.02(15), Florida Statutes (2002). The
Petitioner could have assessed an additional penalty of $2,500
as set forth in the Rule, but for reasons unclear, the
Petitioner is not seeking to inpose the penalty authorized by
Section 440.10(1)(f), Florida Statutes (2002). The penalty
aut hori zed by Section 440.107(7), Florida Statutes (2002), is
not limted by Section 440.10(1)(f), Florida Statutes, but may
be inmposed "[i]n addition to any penalty, stop-work order, or
i njunction."

33. M. Glbert testified that her cal culation of the

penalty included a $100 non-conpliance fine and $13, 049. 45 based
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on actual paynents to Mauro. An additional penalty anmount of
$2,551. 13 was based on paynents made to "Julio Macahutchy d/ b/a
Rai nbow Pai nting" which are not at issue in this proceeding.
There is no evidence that Ms. G lbert's cal culation of the
penalty was not in accordance with the statute.

34. The Petitioner asserts that the provision of t-shirts
to the unidentified nmen gives rise to the inference of control

and cites Departnent of Labor and Enpl oynent Security v. A J.

Interiors, Inc., DOAH Case No. 00-4177 (Final Oder issued

June 8, 2001) in support of the assertion. The Respondent
testified that he provided shirts to persons performng work for
himto provide a professional appearance at the job site.
Review of the facts of the cited case indicates that in the

A. J. Interiors case, the workers wearing the t-shirts were

identified by name, spoke with the investigator, acknow edged

t hat they subcontracted work fromthe Respondent in that case,
and had no workers' conpensation insurance. |In this case, there
was no conmuni cation with the workers. The nere wearing of a
t-shirt does not give rise to an inference of control by the

Respondent .
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Financial Services,
Di vi sion of Wrkers' Conpensation, enter a Final Oder affirmng
the Stop Wrk and Penalty Assessnent Order issued on
Sept enber 22, 2003, as anended by the Anended Stop Wrk and
Penalty Assessnent Order issued on Septenber 30, 2003.

DONE AND ENTERED this 4th day of February, 2004, in

Tal | ahassee, Leon County, Florida.

Witiae F. Quasiesam

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 4th day of February, 2004.

COPI ES FURNI SHED,

John M Iriye, Esquire

Depart ment of Financial Services
Di vision of Wrkers' Conpensation
200 East Gai nes Street

Tal | ahassee, Florida 32399-4229
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Joseph E. Launikitis, Esquire
Ful | er, Hol sonback, Bivins & Mall oy
400 North Ashley Drive, Suite 1500
Tanpa, Florida 33602

Honor abl e Tom Gal | agher, Chief Financial Oficer
Department of Financial Services

The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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